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STATEMENT OF THE | SSUE

Whet her the proposed decision of the Departnent of
Transportation to award Contract No. E1C74 to Intervenor Rick
Richards, Inc., is contrary to the agency's governi ng statutes,
rules, or policies or the specifications of the contract.

PRELI M NARY STATEMENT

Canco Construction, Inc. ("Canco") filed a Notice of Intent
to protest on July 3, 2002, and a Fornmal Witten Protest
("Protest") on July 10, 2002. The Protest was in response to
t he Departnent's decision on April 30, 2002, to award Contract
No. E1C74 to Rick Richards, Inc., and to reject Canco's bid as
non-responsive. On July 12, 2002, Rick Richards, Inc., filed
its Motion to Intervene in this matter. On July 31, 2002, the
matter was referred to the Division of Adm nistrative Hearings
("Division") for assignnent of an Adm nistrative Law Judge to
conduct a formal hearing. The case was set for hearing on
August 30, 2002. At the request of Intervenor, the hearing was

continued until Septenber 11, 2002.



On Septenber 9, 2002, Intervenor filed a Motion to Dismss
("Motion"). The Departnent joined in the Mdtion. On
Septenber 11, 2002, prior to the evidentiary part of the fina
hearing, oral argunment was held on the Mdtion. |In the Mtion,
| ntervenor asserted that Petitioner interfered with the
di scovery process and engaged in discovery abuses. In response,
counsel for Petitioner denied these assertions and represented
that he had cooperated in discovery, produced all the requested
docunents that were provided to himby his client, and nade
avail able all witnesses within his client's control. The
under signed reserved ruling on the Motion at hearing. Upon
consi deration of the Mdtion, the record in this case, and
applicable law, the underlying basis for the Motion is
i nsufficient upon which to grant the Mdtion. |Instead, the
resolution of this matter requires and is based on the
determ nation of the facts in dispute.

At hearing, Canco presented the testinony of Thomas Brown
and Ronal d Humrel. The Departnent presented the testinony of
Alan Stein, Mario Resendi z, Randol ph Thomas Lehman, Janes
Cal l'i han, Janes Lovell, Kenneth Akers, and Joseph Medli n.

I ntervenor called one witness, Elias Salinas, and offered
excerpts fromthe depositions of Russell G aves, Thomas Brown,
and Juan Manceras. Canco offered and had Petitioner's

Exhi bits 1 through 10 and 17 through 22 admitted into evidence.



The Departnent offered and had Respondents Exhibits 1 through 4,
6 through 10, 13 through 14, 23 through 31, and 33 through 42
admtted into evidence. Intervenor's Exhibits 1 through 3 were
admtted into evidence.

Petitioner was represented by counsel throughout these
proceedi ngs, until Decenber 2, 2002, when the above naned-
counsel and law office, filed a Notice of Wthdrawal as Counsel
of Record for Petitioner.

The two-volune Transcript was filed with the Division on
Novenber 7, 2002. Counsel for Petitioner and the Departnent
filed proposed reconmended orders and Intervenor filed a Post-
Trial Menorandum all of which were considered in preparation of
t hi s Recormended O der

FI NDI NGS OF FACT

1. On April 3, 2002, the Departnment posted its intent to
award Contract No. E1C74 ("Contract"” or "Contract No. E1C74") to
Rick Richards, Inc. ("R ck Richards"). The Contract was for
nmowi ng and litter renmoval on the interstate systemin Charlotte
and Lee Counties, Florida.

2. Canco's bid was |lower than Rick Richard's bid.

However, after a thorough review of Canco's proposal and ot her
rel evant docunents, the Departnent rejected Canco's bid as non-
responsive. The Departnent's decision was based on its

determ nation that Canco's bid proposal for Contract No. E1C74



provi ded fal se and m sl eading informati on and that Ronal d Hunmel
("Hurmmel "), the president and principal of Canco, is an illega
alien.

3. Hummel is a nonresident alien who was deported fromthe
United States in the fall of 1996, after being convicted of a
fel ony, manslaughter. Since being deported and at all tines
material to this proceeding, Humel has lived in Canada.

4. Due to his being deported, Humel is barred from
entering the United States wi thout the perm ssion of the United
States Attorney and cannot legally reside or work in this
country.

5. At Hunmel's direction, Canco, Inc., was incorporated in
Florida in 1997, a few nonths after Humrel was deported fromthe
United States.

6. After Canco was incorporated, the conpany submtted bid
proposals to the Departnent and has been awarded at |east two
Departnent contracts. At the tine these prior contracts were
awar ded to Canco, appropriate Departnent officials were not
aware that Humrel, the principal of Canco, was a nonresident
alien.

7. The Florida Departnent of Transportation Standard
Specifications for Road and Bridge Construction 2000 ("Standard

Speci fications”) are incorporated into the Departnent's



solicitation for Contract No. E1C74, together wi th additional
specifications for the proposal.

8. Inits response to the Departnent's solicitation for
proposals for Contract No. E1C74, Canco submtted a bid
proposal, signed by Hunmel as president of Canco. The bid
proposal declared that the bidder carefully and to its ful
sati sfacti on exam ned the Standard Specifications as anended by
t he specification package and any additional specifications.

9. By responding to the proposal, Canco becane subject to
St andard Specifications and the revisions thereto.

10. Specification 2-5.1 requires that proposals submtted
on behal f of corporations indicate the corporation's bidding
office street address. Consistent with this provision, the
proposal formhas a line marked "Bi dding O fice Physical
Address--City--State--Zip." Hand-witten on this blank on
Canco's bid proposal is "3204 Lena Road, Bradenton, Florida
34211."

11. Because Hummel was barred fromentering the United
States, he prepared Canco's bid proposal for the Contract and
its other bid proposals for Departnent projects in Canada.
Hurmel mail ed the subject bid proposal to his accountant in
Bradenton, Florida, who then sent it to the Departnent.
Accordingly, the Bradenton, Florida, address listed by Hunmel on

the Canco proposal as the "bidding physical address" was fal se.



12. Standard Specification 2-6, Rejection of Irregular
Proposal s, states that a "proposal is irregular and the
Departnent may reject it if shows om ssions, . . . or
irregularities of any kind."

13. Canco's bid proposal was non-responsive in that it
listed a fal se "bidding office physical address” and was, thus,
properly rejected by the Departnent pursuant to Standard
Speci fication 2-6.

14. The bid proposal submtted by Canco states in
paragraph 11, "The firmcertifies that the bidder is not a
nonresi dent alien, or a foreign corporation formed under the
| aws of a country other than the United States.” Humel signed
the form as president of Canco. By signing the proposal,
Hunmrel certified that the proposal was not being submtted by a
nonresi dent alien, when, in fact, he is a nonresident alien.

15. Petitioner's position is that Canco is an active
Fl orida corporation in good standing and, thus, is permtted to
subnmit proposals and performwork for the Departnent.
Apparently, Petitioner believes that Hunmel's status as a
nonresident alien is of no inport and should not be considered
in evaluating Canco's proposal. However, this position is
rejected, in view of the facts surrounding the formati on and

functioni ng of Canco.



16. Alan Stein ("Stein"), who prepared Canco's Articl es of
| ncorporation ("Articles") and filed themwth the Florida
Departnent of State, was listed in the Articles as the sole
i ncorporator. However, no directors were listed in the
Articles. According to Section 607.0205, Florida Statutes, when
no directors are nanmed, the incorporator is required to hold an
organi zational neeting. Here, the incorporator took no steps to
transfer matter over to directors. Furthernore, Canco never
functioned as a corporation. Canco has never had by-laws, has no
corporate books, records, or financial statenments, has never
aut hori zed sharehol der dividends, and has held no directors’
nmeet i ngs.

17. At all tinmes since its inception, Hummel was the sole
st ockhol der of the corporation and served as its sole director
and sole officer. Also, fromthe time Canco was fornmed until
approxi mately m d- August 2002, Hummel was president of Canco.

18. Canco has no real existence and serves only as a nere
instrunentality for Humrel. Hummel used the corporation to
submt proposals that he could not submit in his own nanme and to
be awarded contracts that could not be legally awarded in his
name because of his inmm gration status.

19. Hummel engaged in inproper conduct in the fornmation
and use of Canco. The corporation was fornmed after Hummel was

deported, using a Florida address because Humel could not



legally live or work in the United States. After the
corporation was formed, Hummel consistently used the Lena Road
address in Bradenton on all official docunents, despite the fact
that he was conducting and directing the operations of Canco
from Canada.

20. The only signatories on the Canco corporate bank
account are Ronald Hummel and his father, John Hummel, who |ives
in Florida. John Humel keeps Canco's corporate seal and al so
subm ts Canco's tine sheets to Stein.

21. In or about 1998, Canco filed a Form 1120S and cl ai ned
to be a Subchapter-S Corporation. The formlisted the address
of the sole sharehol der, Humel, as the Lena Road address in
Bradenton, Florida. However, Canco could not legally claim
Subchapter-S status because such a corporation cannot have a
nonresi dent alien as a sharehol der.

22. Stein, Canco's outside accountant, set up Canco as a
Subchapter-S corporation, but would not have done so had he
known that Hummel was an illegal alien. Prior to Canco's filing
the Protest, Stein did not know that Hunmel was a nonresident
alien.

23. Neither Hunmel nor Canco filed inconme tax returns for
1999, 2000, or 2001. Despite Stein's repeatedly asking Hunmel

to provide docunents so that Stein could prepare the tax



returns, Hummel did not and, as of the date of the hearing, had
not conplied with Stein's request.

24. Hummel submitted two notarized docunents to the
Departnment as part of Canco's previous bid submttals, a
Contractor's Affidavit of Vehicle Registration (Affidavit) and a
Power of Attorney (Power of Attorney). Both docunents were
signed by Ron Hutmel and bore the certificate of a Florida
notary that Hummel had personally appeared before them Wth
regard to the Affidavit, Humrel did not sign the docunent in the
notary's presence. Instead, Hummel signed the Affidavit while
he was in Canada and then sent it to Florida where it was
notarized. As a result of this action, the Affidavit was a
fal se docunent.

25. As to the Power of Attorney, there was conflicting
testinmony regardi ng whet her Hummel signed the docunent in the
notary's presence. Hummel testified that he signed the Power of
Attorney while he was in Canada. Contrary to Hummel's
testinmony, the notary who all egedly w tnessed Hunmel execute the
docunent testified that Hunmel was in Florida and in the
notary's presence when the docunent was signed. Gven the
conflicting testinony, it is difficult to ascertain which
version is true. However, regardless of which version is true,
the effect and conclusion is that Hummel acted inproperly. If

Hunmel signed the Power of Attorney in the presence of the

10



notary who was in Florida, Hurmel was in Florida illegally. On
the other hand, if Hummel signed the docunent while he was in
Canada and then sent it to Florida to be notarized, Canco,
t hrough Hummel, submitted a fal se docunent to the Departnent.

26. Petitioner's bid was non-responsive in that Humrel
falsely certified that the bidder is not a nonresident alien.
This false certification by Hunmel is a proper basis for the
Departnment's rejecting the bid pursuant to Standard
Specification 2-6.

27. The Standard Specifications, Section 2-11 provides in
pertinent part the foll ow ng:

The Departnent may di squalify any bidder and

reject the bidder's proposal or proposals
for any of the follow ng reasons:

* * *

(e) Unconpleted work on other projects
that, in the judgnent of the Departnent
coul d hinder or prevent the pronpt

conpl etion of the proposed worKk.

(f) Failure to pay or satisfactorily settle
all bills due for Iabor and material on

ot her contracts in force at the tine of

adverti senent for bids.
* * *

(h) Enpl oynent of unauthorized aliens in
vi ol ati on of Section 274A(e) of the
| Mm gration and Nationality Act.
28. The Departnent rejected Canco's bid proposal because
Canco had failed to conplete work on other projects; failed to

settle a bill due for |abor on another contract; and enpl oyed an

unaut hori zed alien in violation of the Inmgration and
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Nat ural i zation Act. These all constitute a proper basis for
rejecting Canco's bid proposal pursuant to Standard
Specification 2-11.

29. Hummel submitted false clains to the Departnent on
behal f of Canco for paynent for herbicide sprayers and supplied
the Iicenses of two nen, Janes Callihan ("Callihan") and Randal
Thomas Lehman ("Lehman"). Lehman never worked for Canco, did
not give Canco permi ssion to submt his license to the
Departnment, and did not give a copy of his license to Hummel or
any ot her person associated with Canco. The copy of Lehnman's
license that Hutmel submitted was a copy of the license that the
Department had previously supplied to Huomel in response to a
public records request for docunents fromRick Richards' file.

30. Callihan worked for Canco for three or four days in
|ate March or early April 2002, but has not been paid in full
for the work he perforned for Canco. The failure of Canco
and/or Hummel to pay Callihan for the services he provided on a
Department project that was in force when the subject bid was
advertised is a basis to reject Canco's proposal pursuant to
St andard Specification 2-11(f).

31. After Callihan was no | onger associated with Canco, he
| earned fromthe Departnent that the copy of the |icense that

had been submitted by Hummel had expired. |Inmediately
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t hereafter, on or about June 10, 2002, Callihan contacted Hummel
and demanded that his |icense not be used by Canco.

32. Hummel billed the Departnent for $50,473.53 for
her bi ci de spraying and recei ved paynent for such services by
falsely claimng Lehman and Calli han were involved in the work
for which the claimwas submtted. The claimwas for work that
was all egedly perfornmed after Callihan had demanded that his
i cense not be used and when Callihan was no | onger associ ated
with Canco or Hummel. As noted in paragraph 29, Lehman was
never associated with Hunmel or Canco.

33. Canco's payroll records show no paynents nmade to
either Callihan or Lehman, although Hunmel submitted their
licenses to the Departnent indicating that they had perforned
her bi ci de services required for the Departnent project Canco was
wor king on in the sumrer of 2002.

34. In the sumer of 2002, Hummel directed Mario Resendi z,
who was not a licensed herbicide sprayer, to spray herbicide on
a Departnent project. Resendiz told Humel that he did not have
a license, but Hutmel still told himto spray herbicide, which
Resendi z di d.

35. The herbicides used in roadside spraying, if used or
applied incorrectly, can be harnful to people, aninals and the
envi ronnent. Accordingly, these chemcals are to be used only

by lIicensed professionals. Here, the claimfiled by Hunmel for
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her bi ci dal spraying allegedly done in the sunmer of 2002, was
false. Therefore, the Department could not determ ne and Canco
and/ or Hummel did not establish that the herbicidal spraying was
conpl et ed.

36. Based on the foregoing, the Departnent was authorized
to reject Canco's proposal for failure to conplete work on
anot her project, which in the Departnent's judgnent coul d hi nder
or prevent pronpt conpletion of the work on the proposed project
pursuant to Standard Specification 2-11(e).

37. Hummel has broad and al nost exclusive authority of the
overal |l and day-to-day operations of Canco. Hummel prepared and
signed bids for Canco, supervised Canco enpl oyees, was the
Departnent's contact person for Canco, told Departnent
i nspectors that he was on Departnent job sites, and, in
Sept enber 2002, visited the Departnent's Sarasota Mintenance
Yard regardi ng Canco business. No evidence was presented to
indicate that the responsibilities now carried out by Humrel
woul d be assigned to soneone el se.

38. Hummel has regularly received checks from Canco for
unspeci fied amounts twice a nonth. Humrel testified that the
nmoney that he received from Canco was in the form of sharehol der
di vidends. However, this testinony is not credible in Iight of
the fact that Canco never held sharehol ders' neetings or

directors' neeting where dividends were decl ared.
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39. Hummel is an enpl oyee of Canco, and the noney he
receives fromCanco twice a nonth is conpensation. Because
Hurmel is an enpl oyee of Canco and is al so a nonresident,
unaut hori zed alien, the Departnent may reject the bid proposal
submtted for Contract No. E1C74 pursuant to Standard
Specification 2-11(h). Also, Subsection 448.09(1), Florida
Statutes, makes it unlawful to enploy an alien who is not duly
aut horized to work by the immgration | aws or the Attorney
General of the United States.

40. Standard Specification 5-8.3 requires that contractors
have a supervisor, who is available at or reasonably near the
jobsite at all tines on a 24-hour basis and who speaks and
understands English. Hummel testified that Elias Salinas
("Salinas") and Juan Manceras ("Manceras") were supervisors who
wor ked, and presumably woul d work, on Departnment projects being
performed by Canco. However, Salinas and Manceras have never
performed supervisory duties, were not given the title of
supervi sor, and were not paid any nore than other workers on the
job. Salinas and Manceras were only tractor or truck drivers,
and not supervisors. Mreover, even if Salinas and Mancer as
wer e supervisors, they would not neet the requirenent of
St andard Specification 5-8.3 because they speak only limted

Engl i sh.
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41. Standard Specification 5-8.3 also requires that a
contractor submt, by certified mail, the phone nunbers and
nanmes of personnel designated to be contacted in cases of
energencies. Hummel and/or Canco have never provided this
information to the Departnent for projects it has previously
wor ked on or for the bid proposal for Contract No. E1C74.
However, based on Hummel's adm ssion, he is the contact person.
In fact, for nost, if not all, witten conmunication between the
Departnment and Canco, Humrel was the contact person.

42. Further indication that Humel is the contact person
for Canco is the fact that the tel ephone and fax nunber used by
Canco and listed on its bid proposal for Contract No. E1C74 is a
toll free tel ephone nunber |ocated in Hummel's house in Canada.

43. Petitioner's failure to conply with Standard
Specification 5-8.3 is a proper basis for the Departnent's
rejecting Canco's bid proposal.

44. Standard Specification 5-8.2 requires that a
contractor provide a superintendent with "the full authority to
receive instructions fromthe Engi neer and to execute orders or
directions of the Engineer, including pronptly supplying any
materials, tools, equipnent, [abor, or incidentals that nay be
required.” Hummel testified that he is the contact person
wi thin the neaning of this provision and that, depending on the

situation, he would then contact soneone el se. Standard
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Specification 5-8.2 clearly contenpl ates a superintendent who is
avai l abl e at or reasonably near the job site. In this case,
Hummel 1s "1200 mles" away and is precluded from bei ng

avail abl e or reasonably near the job site. Canco's failure to
conply with this provision is a basis for the Departnent's
rejecting the bid proposal.

45. A few weeks prior to this hearing, Hunmel took steps
whi ch he viewed as renoving hinself as president of Canco and
appointing a new president. In md-August 2002, in a tel ephone
conversation, Humel asked his friend, Thomas Brown ("Brown"),
to serve as president of Canco and Brown agreed to do so. Brown
is listed as the president of Canco on the August 22, 2002,
annual report filed with the Florida Departnment of State.
However, Brown has no duties, has no know edge about Canco's
Board of Directors, and does not know who Canco enpl oyees or
supervisors are. As of the date of the hearing, Brown's salary
and benefits had not yet been determ ned.

46. Notwi t hstandi ng Hunmel ' s designating Brown as the
presi dent of Canco, Hummel has conplete power to direct the
activities of Canco and the actions of Brown. The credible
testinony of Brown was that, with regard to Canco, he w |
follow Hunmel 's orders. In Brown's only action as president,
Brown signed a bid proposal and D sadvant aged Busi ness ( DBE)

statenent submtted to the Departnent. However, Brown saw only
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t he pages that he signed. Hummel prepared that bid, which was
submtted in Canco's nanme, and he remains the sole director and
sol e stockhol der of the conpany.

CONCLUSI ONS OF LAW

47. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject nmatter presented
herein, pursuant to Subsection 120.57(3), Florida Statutes.

48. Canco has chall enged the Departnent's proposed agency
action of determning that Canco's proposal is non-responsive.
49. This proceeding is de novo and for the purpose of
eval uating the action that was taken by the Departnent in order
to determ ne whether that action is contrary to the agency's
governing statutes, the agency's rules or policies, or the bid
speci fications. See Subsection 120.57(3)(f), Florida Statutes,

and State Contracting and Engi neering Corp. v. Departnent of

Transportation, 709 So. 2d 607 (Fla. 1st DCA 1998). Fromthe

time the Departnent posted the intent to reject Canco's bid
proposal as non-responsive and Canco filed its Protest, the
Departnment had the opportunity to further review the proposal in
['ight of the claimraised by Canco. Accordingly, the de novo
proceedi ng enconpasses a review of all of the Departnent's
actions leading up to this proceeding.

50. In order for Canco to prevail, it nust establish the

proposed action by the Departnent was clearly erroneous,
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contrary to conpetition, arbitrary, or capricious. Subsection
120.57(3)(f), Florida Statutes. Canco nust neet that standard
by a preponderance of the evidence. Subsection 120.57(1)(j),
Fl ori da Stat utes.

51. An arbitrary decision is one not supported by facts or
logic, or one that is despotic. To act capriciously is to act
wi t hout thought or reason or to act irrationally. Agrico

Chemical Co. v. State, et. al., 365 So. 2d 759 (Fla. 1st DCA

1978).

52. In determ ning whether the Departnent’'s actions were
clearly erroneous, the appearance of error and the fact that
reasonabl e persons nay di sagree with the actions do not

constitute clear error. Capeletti Bros., Inc. v. State,

Departnment of Transportation, 432 So. 2d 1359 (Fla. 1st DCA

1983). However, under Subsection 120.57(3)(f), Florida
Statutes, the fact-finder is required to find for the Departnent
unl ess the Departnent was clearly erroneous, contrary to
conpetition, arbitrary, or capricious.

53. The evidence established that Canco is nerely an
instrunentality or alter ego of Hummel. Moreover, as reflected
i n paragraphs 16 through 25, Humrel engaged in inproper conduct

in the formati on and use of the corporation. See Bellairs v.

Mohr mann, 716 So. 2d 320 (Fla. 2d DCA 1998). Therefore, the

corporate veil should be and is disregarded.
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54. Petitioner failed to denonstrate that the Departnent's
actions were clearly erroneous, contrary to conpetition,
arbitrary or capricious. Likew se, Petitioner has failed to
establish that the intended contract award to Rick Richards is
contrary to the Departnent's governing statutes, applicable
rules or policies, or the specifications of the request for
pr oposal s.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Transportation issue a
final order that rejects the bid proposal submtted by Canco
Construction, Inc., awards Contract No. E1C74 to Rick Richards,
Inc., and dism sses Canco's Bid Protest.

DONE AND ENTERED this 31st day of Decenber, 2002, in

Tal | ahassee, Leon County, Florida.

CARCLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 31st day of Decenber, 2002.
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COPI ES FURNI SHED,

Canco Construction, |nc.
c/o Ronald J. Hammel

3204 Lena Road

Bradenton, Florida 34235

Barbara G Hi nes, Esquire
Departnment of Transportation

605 Suwannee Street

Haydon Burns Building, Mail Stop 58
Tal | ahassee, Florida 32399-0458

Robert M Johnson, Esquire

W | son, Johnson & Jaffer, P.A
27 South Orange Avenue
Sarasota, Florida 34236

John O WIllians, Esquire
Wlliams & Holz, P.A

211 East Virginia Street
The Canbridge Centre

Tal | ahassee, Florida 32301

Janes C. Myers, Cerk of Agency Proceedi ngs
Department of Transportation

Haydon Burns Building, Ml Station 58

605 Suwannee Street

Tal | ahassee, Florida 32399-0450

M chael Lines, Esquire
Departnment of Transportation
801 North Broadway

Bartow, Florida 33831-1249

Pamel a Leslie, General Counsel
Department of Transportation

Haydon Burns Building, Ml Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
10 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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